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Court of Appeals of the District of Columbia. 


No. 3735. 

Standard Savings Bank, a Corporation, Appellant, 

vs. 

Charles P. Stone et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64968. 

Standard Savings Bank, a Corporation, Plaintiff, 

vs. 

Charles P. Stone and Charles W. Fairfax, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Second Amended Declaration . 

Filed July 26, 1921. 

In the Supreme Court of the District of Columbia. 

Law. No. 64968. 

Standard Savings Bank, a Corporation, Plaintiff, 

vs. 

Charles P. Stone and Charles W. Fairfax, Defendants. 

1. The plaintiff, Standard Savings Bank, a corporation under the 
laws of the State of Arizona, and having its principal place of 
business in the City of Washington, District of Columbia, sues the 

1—3735a 
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defendants, Charles P. Stone and Charles W. Fairfax, for that the 
said defendants on, to-wit, the 24th day of June, 1920, executed 
a Certain writing obligatory sealed with our seals, a counterpart 
whereof is now to the court here shown, the date whereof is the day 
and year aforesaid, whereby the said defendants did grant and 
convey unto the said plaintiff, the following described land and 
premises, with the improvements, casements and appurtenances 
thereunto belonging, situate and being in the City of Washington, 
in the District of Columbia, namely; part of original Lot Seven 
(7), in Square Four Hundred and Three (403), described as 
follows, viz: Beginning for the same at the northwest comer of 
said lot and square, and running thence South, along the line of 
Ninth Street West forty-eight (48) feet; thence East seventy (70) 
feet, to the east line of said Lot Seven (7); thence North forty-eight 

(48) feet to Street north; thence West along the line 

2 of said street seventy (70) feet to the beginning. 

And in and by said writing obligatory the said defendants 
did covenant and agree that they, the said Charles P. Stone and 
Charles W. Fairfax, did thereby warrant specially the property 
thereby conveyed and described above, and that they would forever 
warrant and defend the said property unto the grantee, the plaintiff 
herein, against the claims and demands of all persons claiming, or 
to claim, any right to, or interest in said property by, through, or 
under the said defendants. 

And the plaintiff further says that in pursuance of the covenants 
of said writing obligatory, it purchased the property described in 
the same as aforesaid, and paid to the defendants the consideration 
agreed to be paid therefor, and kept and performed all and singular 
the covenants and agreements in said writing obligatory to be by 
it kept and performed, but that the said defendants dia not keep 
and perform the covenants in said writing obligatory to be by them 
kept and performed, nor did either of them, but, on the contrary 
thereof, a part of said premises, to-wit, that part known as premises 
933 Ninth Street, N. W., (occupied bv one James K. Chakalakis, 
whose written lease thereon had expired), was occupied by the said 
Chakalakis under an agreement made with him by the said de¬ 
fendants in the month of November, 1919, whereby said defendants 
had agreed verbally with said Chakalakis to give him a five year 
lease on said premises, in consideration that he, the said Chakalakis, 
would pay a certain increased rent which the said Chakalakis then 

paid and thereafter continued to pay, and said defendants 

3 ‘ accepted pursuant to such agreement, from the first day of 

December, 1919, to the time of the execution of the said writ¬ 
ing obligatory. And although the plaintiff notified the said de¬ 
fendants of the claim asserted by the said Chakalakis, the said de¬ 
fendants failed and refused to settle or adjust the same, although the 
said Chakalakis filed suit in equity in the court to prevent any inter¬ 
ference with his possession of said property under said verbal agree¬ 
ment, and the plaintiff notified the defendants of said suit, the 
defendants failed and refused to defend said property against said 
claim, and the plaintiff was by this honorable court temporarily 




enjoined from interfering with the possession of said storeroom, 
and therefore compelled to pay the said Chakalakis to secure the 
release of said claim, and the possession of said premises, the sum of 
Twenty-five Hundred ($2,500.00) Dollars, which payment was made 
on, to-wit, the 23rd day of August, 1920, and before making said 
payment the plaintiff notified said defendants and called upon them 
to pay said sum to said Chakalakis, or such other amount as they 
might be able to agree upon with said Chakalakis. And the plain¬ 
tiffs further state that the said defendants did not, nor did either of 
them, keep or perform the covenants contained in said writing 
obligatory in this further respect, that a part of said premises granted 
and conveyed by said writing obligatory, to-wit, tnat part known 
as premises 939 Ninth Street, N. W., was then occupied by one 
George S. Goodacre, under a verbal agreement made by the said 
Goodacre with the said defendants on, to-wit, the 20th day of 
November, 1919, by the terms of which agreement the said defend¬ 
ants promised and agreed with the said Goodacre, that in 

4 consideration of the payment by him to them of an additional 
rent for said premises, they would renew the lease of the 

said Goodacre on the aforesaid part of said premises for an additional 
period of five years, commencing December 1, 1919, and the said 
Goodacre on and after December 1, 1919, remained in possession 
of said part of said premises and paid saia increased rent, and the 
same was accepted by said defendants under said verbal agreement, 
and at the time of the writing obligatory aforesaid the said Goodacre 
was occupying said premises and paying said increased rent; that 
the plaintiff notified said defendants of the claim of said Goodacre 
to possession of said premises, but the defendants failed and refused 
to defend said property against the claim of said Goodacre, or to 
procure the release or discharge of said claim, so that the plaintiff 
was obliged to settle said claim and secure the release thereof, and 
in so doing was compelled to pay to the said Goodacre the sum of 
Three Thousand ($3,000.00) Dollars, said payment being made 
to the said Goodacre on, to-wit, the first day of July, 1920. 

Plaintiff therefore brings this suit against the said defendants, 
and claims the sum of Fifty-five Hundred ($5,500.00) Dollars, with 
interest on Three Thousand ($3,000.00) Dollars from July 1, 1920, 
until paid, and interest on the sum of Twenty-five Hundred ($2,- 
500.00) Dollars from the 23rd day of August, 1920, until paid, be¬ 
sides costs. 

2. The plaintiff further sues the defendants for that heretofore, 
to-wit, on the 20th day of February, 1920, the defendants agreed to 
sell to the plaintiff, and the plaintiff agreed to purchase from the 
defendants, Lot 7, (taxed as 814) in Square 403, with imrove- 

5 ments thereon, known as Frederick Apartment, 9th and New 
York Avenue, in the City of Washington * District of 

Columbia, at and for the sum of One Hundred and Forty-five Thou¬ 
sand ($145,000.00) Dollars, to be paid in part in cash and property, 
and in part by deferred purchase money notes, as in said contract 
provided, and in and by said contract the said defendants represented 
to and agreed with the plaintiff, that said property was subject to 
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the existing tenancy of the present occupant of the part of said 
premises known as 814 K Street, a storeroom leased to March 15, 
1920, and Apartment No. 2, leased to November 30, 1920, and that 
said property was sold free of encumbrances excepting the afore¬ 
said ; that at the time of making said agreement, the said defendants 
knew that said property was purchased by the palintiff for the pur¬ 
pose of remodeling the first floor, consisting principally of two store¬ 
rooms then occupied by George S. Goodacre and James K. Chakalakis, 
so that the said building might be used for banking purposes; and 
said defendants further knew that the fact that said storerooms were 
not subject to leases was a material part of the consideration for the 
purchase of said property by the plaintiff. 

And the plaintiff further states that it fully carried out and per¬ 
formed all of the terms and conditions of said agreement by it to 
be performed, so that on, to-wit, the 24th day of March, 1920, said 
premises were conveyed by the defendants to the plaintiff; that said 
premises, however, were not free of encumbrances, excepting the 
aforesaid leases, in this, that shortly prior to the 1st day of December, 
1919, and during the latter part of the preceding month of 

6 November, 1919, the said defendants agreed verbally with 
the said George S. Goodacre and James K. Chakalakis, that 

at the expiration of their then existing lease, which expired in each 
instance on the 30th day of November, 1919, they would renew 
said leases in each instance for a further period of five years, com¬ 
mencing on the 1st day of December, 1919, provided that they, the 
said Goodacre and Chakalakis, would each pay an increased rental, 
commencing from the said first day of December, 1919, and the 
said Goodacre and Chakalakis remained in possession of said premises 
under and by virtue of said verbal agreement, and paid the increased 
rental requested by said defendants from that time until the sale and 
conveyances of the property to the plaintiff as aforesaid, and when 
the plaintiff demanded possession of said premises from said Good- 
acre and Chakalakis, and after giving to them thirty days’ notice as 
required by law, and instituting landlord and tenant proceedings in 
the Municipal Court of the District of Columbia, said plaintiff was 
met by the claims of said Goodacre and Chakalakis under said verbal 
agreements, so that it was unable to secure possession of said premises, 
and it thereupon notified said defendants, who failed and refused 
to secure possession of said prenjises for it, or to settle or adjust in any 
way the right of said Goodacre and Chakalakis to possession of the 
part of said building required by the plaintiff; that the plaintiff 
notified the said defendants that it would be necessary for it, the 
plaintiff, to pay such amount as might be agreed upon with the said 
Goodacre and the said Chakalakis for the settlement of their claims, 
and requested the said plaintiff to settle the same, and which 

7 said defendants failed and refused to do; that said Chakalakis 
brought a suit in equity in the Supreme Court of the District 

of Columbia against the plaintiff, to restrain the plaintiff from inter¬ 
fering in any way with the right of possession of the palintiff under 
said verbal agreement with the defendants; that the plaintiff in¬ 
formed the said defendants of the pendency of said suit, and de~ 



STANDARD SAVINGS BANK VS. C. P. STONE ET AL. 


5 


manded that they appear and defend the same, which the said 
defendants failed and refused to do; that said court sitting in equity 
temporarily enjoined and restrained the plaintiff from interfering 
with the possession of said Chakalakis, whereupon, after notice to 
said defendants, the plaintiff made the payments hereinafter de¬ 
scribed ; that, in order to secure possession thereof, the plaintiff was 
compelled to pay, and did pay, the said Goodacre the sum of Three 
Thousand ($3,000.00) Dollars, on, to-wit, the first day of July, 1920, 
and the said Chakalakis on, to-wit, August 23, 1920, the sum of 
Twenty-five Hundred ($2,500.00) Dollars, which amounts were 
reasonable in settlement of their rights; that the defendants had not, 
nor has either of them, repaid or reimbursed the plaintiffs for said 
payments, altho often demanded, and said defendants now refuse 
to pay the amounts, or any part thereof. 

Wherefore, plaintiff bnngs this suit, and claims the sum of Fifty- 
five Hundred ($5,500.00) Dollars, with interest on Three Thousand 
($3,000.00) Dollars, from the first day of July, 1920, until paid, 
and interest on the sum of Twenty-five ($2,500.00) Hundred Dollars 
from the 23rd day of August, 1920, until paid, besides costs. 

WM. E. RICHARDSON, 

Attorney for Plaintiff. 
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Demurrer to Second Amended Declaration. 
Filed July 29, 1921. 

******* 


1. The defendants say that the first count of the second amended 
declaration herein is bad in substance. 

2. The defendants further say that the second count of the second 
amended declaration herein is bad in substance. 

GEO. E. SULLIVAN, 
Attorney for Defendants. 


Note.— The matters of law intended to be argued are as follows: 

• 1. The alleged verbal agreement to give Chakalakis a five year 
lease, involved an interest in or concerning lands, without being 
in writing as required by law. 

# 

2. The alleged verbal agreement to give Goodacre a renewal of 
lease for five years involved an interest in or concerning lands with¬ 
out being in writing as required by law. 

3. The alleged verbal agreement to give Chakalakis a lease for 
five years involved a claimed agreement not to be performed within 
the space of one year from the making thereof, without the same 
being in writing as required by law. 

4. The alleged verbal agreement to give Goodacre a renewal of 
lease for the period of five years involved a claimed agreement not 
to be performed within the space of one year from the making 
thereof, without the same being in writing as required by law. 


6 8TANDABD SAVINGS BANK VS. C. P. STONE ET AL. 

5. Under the law no estate or interest in any real property 

9 for a longer period than one year, in the District of Columbia, 
could be created or take effect except by deed. 

6. Nothing is averred in either count of the second amended dec¬ 
laration showing any liability of the defendants on account of suits 
or claims not based on any rightful claim under the defendants, but 
upon unfounded and invalid claims. 

Memorandum. 

July 30, 1921.—Demurrer to Second Amended Declaration sus¬ 
tained. 

Supreme Court of the District of Columbia. 

Saturday, September 10, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

Before McCoy, C. J. 

Come now the parties hereto by their respective Attorneys of 
record; thereupon it appearing to the Court that the demurrer of 
defendants to plaintiff’s second amended declaration was sustained 
on July 30,1921, the plaintiff now in open Court elects to stand upon 
said second amended declaration. 

Wherefore it is considered that plaintiff take nothing by this 
action, and that the defendants go thereof without day, be for nothing 
held, and recover of plaintiff the costs of their defense, to be taxed 
by the Clerk, and have execution thereof. 

From the foregoing the plaintiff by its Attorney in open Court 
notes an appeal to the Court of Appeals, and the maximum 

10 penalty of an undertaking for costs on said appeal is hereby 
fixed in the sum of one hundred dollars ($100.) or, in lieu 

thereof, a deposit of Fifty dollars ($50.) 

Memorandum. 

September 24, 1921.—$50 deposited in lieu of Undertaking on 
Appeal. 


Assignment of Errors. 

Filed September 27,1921. 

******* 

The Court erred: 

1. In holding that the second amended declaration filed by the 
plaintiff, and each count thereof, did not state a good cause of action. 


2. In sustaining the demurrer of the defendant- to plaintiff’s second 
amended declaration, and each count thereof. 

3^ In holding that because the agreements for renewal of leases 
with Goodacre and Chakalakis were not in writing, they did not 
create an encumbrance on the property involved. 

4. In holding that because the agreements with said Goodacre 
and Chakalakis were not alleged to be in writing, they did not 
create a claim against the property involved, and were not a breach 
of the warranty in appellant’s deed. 

5. In not holding that because the said Goodacre and Chakalakis 

were in possession under a partly performed verbal agreement 

11 under tne circumstances described in the declaration, the 
possession of said parties constituted a claim against the prop¬ 
erty described, and, therefore, a breach of the covenant in said deed. 

o. In not holding that because of the possession and performance 
on their part, under a verbal agreement to renew, the said Goodacre 
and Chakalakis had rights which constituted an encumbrance upon 
the property-within the meaning of the contract of sale described in 
the declaration, and, therefore, constituting a breach of the said 
contract of sale. 

WM. E. RICHARDSON, 

Attorney for Plaintiff . 

Designation of Record . 

Filed September 27,1921. 

******* 

% 

Morgan H. Beach, Clerk. 

Sir: 

You will please include in the transcript of record on appeal in 
the above entitled cause the following: 

1. Second amended declaration. 

2. Demurrer to second amended declaration. 

3. Memo.: Demurrer to second amended declaration sustained 
(Minutes 70, page 493.) 

4. Election of plaintiff: Judgment on demurrer for defendant- vs. 
plaintiff, appeal noted, cost bond $100.00, or $50.00 cash deposit, 
(Minutes 70, page 499.) 

5. Cash $50.00 deposited with clerk. 

6. Assignment of errors. 

12 7. This designation of record. 

WM. E. RICHARDSON, 

Attorney for Plaintiff . 

Service of copy acknowledged this 27th day of September, 1921. 

GEO. E. SUlZlVAN, 
Attorney for Defendants . 


8 


STANDARD SAVINGS BANK VS. C. P. STONE ET At. 


13 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 64968 at Law, wherein 
Standard Savings Bank, a corporation, is Plaintiff, and Charles P. 
Stone and Charles W. Fairfax are Defendants, as the same remains 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of October, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3735. Standard Savings Bank, a corporation, appellant, vs. Charles 
P. Stone, et al. Court of Appeals, District of Columbia. Filed Oct. 
19,1921. Henry W. Hodges, clerk. 
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IN THE 


COURT OP APPEALS, DISTRICT OF COLUMBIA. 
* 


No. 3735. 


STANDARD SAVINGS BANK, Appellant, 

vs. 

CHARLES P. STONE, ET AL., Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered upon a demurrer 
to plaintiff’s second amended declaration. The material 
facts set forth in appellant’s second amended declaration 
are as follows: 

By the first count, it is alleged that the defendants on 
June 24,1920, executed a certain writing obligatory under 
seal, whereby the defendants granted and conveyed unto 
the plaintiff certain real estate in the District of Columbia. 
In said deed the defendants warranted specially the prop¬ 
erty conveyed, and agreed that they would forever war¬ 
rant and defend the said property unto the plaintiff 
against the claims and demands of all persons claiming, 
or to claim, any right to or interest in said property by, 
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through, or under the defendants. It is alleged that the 
defendants did not keep and perform these covenants, but, 
on the contrary, a part of the premises known as 933 
Ninth Street N. W. (occupied by one James K. Chakalakis, 
whose written lease thereon had expired) was occupied 
by said Chakalakis under an agreement made by him with 
the defendants in November, 1919, whereby the defend¬ 
ants had agreed verbally with said Chakalakis to give 
him a five year lease on the premises, in consideration 
that he, the said Chakalakis, would pay a certain increased 
rent, which the said Chakalakis then paid and continued to 
pay from the first day of December, 1919, to the time of 
the execution of the deed to the plaintiff. It is further 
alleged that although the plaintiff notified the defendants 
of the claim asserted by the said Chakalakis, the defend¬ 
ants failed and refused to settle or adjust the same, 
although Chakalakis filed a suit in equity to prevent any 
interference with said property under this verbal agree¬ 
ment. It is alleged that plaintiff notified defendants of the 
suit, and the defendants failed and refused to defend the 
property against the claim; that plaintiff was temporarily 
enjoined by the Supreme Court of the District of Columbia 
from interfering with the possession of said premises, 
and, thereafter, was compelled to pay the said Chakalakis, 
to secure the release of said claim and the possession of 
the premises, the sum of $2,500.00, which payment was 
made on August 23, 1920; that before making said pay¬ 
ment the plaintiff notified the defendants to pay said sum 
to Chakalakis, or such other amount as they might be 
able to agree upon with the said Chakalakis. The first 
count of the declaration further alleges a breach of the 
writing obligatory in that the part of premises conveyed, 
known as 939 Ninth Street N. W., was occupied by one 
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George S. Goodacre under similar circumstances to those 
stated with reference to Chakalakis, and the claim in this 
respect is the same as in the case of Chakalakis, with the 
exception that it is not alleged that any suit was hied. It 
is alleged that the plaintiff was obliged to settle this claim 
and secure the release thereof by the payment to the said 
Goodacre of $3,000.00. 

The second count of the declaration set forth the con¬ 
tract of sale between the plaintiff and the defendants, and 
the representation by the defendants in said contract of 
sale that the property was free of encumbrances, except¬ 
ing two existing tenancies, named in the contract, not 
Chakalakis or Goodacre; that at the time of making the 
said agreement of sale the defendants knew that the 
property was purchased by the plaintiff for the purpose 
of remodeling the first floor, consisting principally of two 
store rooms then occupied by Goodacre and Chakalakis, so 
that the building might be used for banking purposes; 
that the defendants knew that the fact that said store 
rooms were not subject to leases was a material part of 
the consideration for the purchase of the property by the 
plaintiff. The remaining allegations are substantially the 
same as in the first count, and relate to the refusal of 
Chakalakis and Goodacre to vacate the premises by reason 
of the existing verbal agreements for leases, the filing of 
the suit in equity by Chakalakis, and the resultant pay¬ 
ment by the plaintiff, after notice, to defendants, to the 
said Chakalakis, of $2,500.00, and to Goodacre of 
$3,000.00, which amounts it is alleged were reasonable in 
settlement of their rights. It is further alleged that the 
defendants have not paid or reimbursed the plaintiff the 
sum of $5,500.00, and still refuse to pay the amount, or 
any part thereof. 
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ASSIGNMENT OF ERRORS. 

The court erred: • 

“1. In holding that the second amended declaration 
filed by the plaintiff, and each count thereof, did not state 
a good cause of action. 

“2. In sustaining the demurrer of the defendants to 
plaintiffs second amended declaration, and each count 
thereof. 

“3. In holding that because the agreements for renewal 
of leases with Goodacre and Chakalakis were not in writ¬ 
ing, they did not create an encumbrance on the property 
involved. 

“4. In holding that because the agreements with said 
Goodacre and Chakalakis were not alleged to be in writing, 
they did not create a claim against the property involved, 
and were not a breach of the warranty in appellant's 
deed. 

“5. In not holding that because the said Goodacre and 
Chakalakis were in possession under a partly performed 
verbal agreement under the circumstances described in 
the declaration, the possession of said parties constituted 
a claim against the property described, and, therefore, a 
breach of the covenant in said deed. 

“6. In not holding that because of the possession and 
performance on their part, under a verbal agreement to 
renew, the said Goodacre and Chakalakis had rights which 
constituted an encumbrance upon the property within the 
meaning of the contract of sale described in the declara¬ 
tion, and, therefore, constituting a breach of the said con¬ 
tract of sale.” 
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POINTS, AUTHORITIES AND ARGUMENT. 

The first count is based upon a violation of the covenant 
in the deed, whereby the property was warranted specially 
by the appellees and upon violation of the covenant that 
they would forever warrant and defend the property to 
the appellant against the claims and demands of all per¬ 
sons claiming, or to claim, any right to or interest in said 
property by, through, or under the appellees. It is to be 
borne in mind that the allegations of the declaration are 
admitted to be true for the purposes of the demurrer, and 
it is charged that the part of the premises known as 933 
Ninth Street N. W. was occupied by the said Chakalakis 
under an agreement made with him by the defendants in 
the month of November, 1919, whereby the defendants 
had agreed verbally with Chakalakis to give him a five 
year lease on the premises, in consideration that he pay an 
increased rental, which he did in fact pay, and thereafter 
continued to pay. The said Chakalakis and Goodacre 
(who occupied another of the premises under like condi¬ 
tions) were certainly persons claiming a right to or inter¬ 
est in the property by, through, or under the defendants. 

It is well settled that encumbrances within the meaning of 
the covenant against encumbrances include such interest 
therein as leases (7 R. C. L. 1137), and the covenant in the 
deed above referred to is for all purposes a covenant 
against encumbrances by which rights through or under 
appellees are claimed. It should be borne in mind that 
under contract for the purchase of said building, which 
forms the basis of the second count of the declaration, the • 
property would be sold “free of encumbrances” save as to 
certain specified encumbrances, which were then existing 
leases and did not include the leases of Chakalakis and 
Goodacre. 
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It is contended, on behalf of the appellees, that because 
the agreements for the renewal of the leases with Good- 
acre and Chakalakis were not in writing they did not 
create an encumbrance on the property involved, and were 
not a breach of the warranty in appellant’s deed. The 
appellant’s position is this: 

1. It is not necessary that the leases be in writing to 
constitute encumbrances despite the provision of section 
492 of the Code of Law for the District of Columbia, be¬ 
cause this section of the Code does not make such leases 
absolutely void, but merely unenforceable. The lease is 
as binding as in writing, unless objection is made to the 
enforcement thereof by the grantor. There was no duty 
cast upon the appellant as the assignee of the appellees 
to repudiate these leases, although they actually did so. 

Whether or not a grantee is entitled to plead the Statute 
of Frauds, which it is submitted is a matter of consider¬ 
able doubt (20 Cyc. 307), it is sufficient to say that there 
was no obligation on the part of the Standard Savings 
Bank to take such a course. 

There is “no rule of law which prevents a party 
from performing a promise which could not be 
legally enforced, or which will permit a party, 
morally, but not legally, bound to do a certain act 
or thing, upon the act or thing being done, to recall 
it to the prejudice of the promisee, on the plea that 
the promise, while still executory, could not, by rea¬ 
son of some technical rule of law, have been 
enforced by action.” 

Newman vs. Ellis, 97 N. Y. 286, 291; 

Patton vs. Chamberlain, 44 Mich. 5; 

Barber vs. Milner, 43 Mich. 248. 

The above quotation is from the Supreme Court case of 
Moore vs. Crawford, 130 U. S. 123; 32 L. Ed. 878. 
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2. The leases with Chakalakis and Goodacre were valid 
as against the appellant and its predecessors in interest, 
and appellant was damaged thereby. It is a well settled 
and fundamental rule that a part performance under the 
Statute of Frauds removes the bar of the statute. 



Peaceable possession alone entered into under a 
parol contract to convey land is generally regarded 
as sufficient ground for equitable relief, notwith¬ 
standing the Statute of Frauds, because ordinarily 
it works a material change in one’s plans for the 
future. Repudiation of the contract thereafter, fol¬ 
lowed by eviction as a trespasser or mere occupant 
at will, would produce conditions of loss and damage, 
the computation of which by a pecuniary standard, 
would be largely a matter of conjecture. It is this 
element of uncertainty which justifies resort to the 
jurisdiction of equity for adequate and complete 
relief through its power to decree specific per¬ 
formance. 

Cherry vs. Whalen, 25 Appl. D. C. 537, citing 
Whitney vs. Hay, 15 App. D. C. 164, affirmed in 
181 U. S. 77. 


The Statute of Frauds requires a contract con¬ 
cerning real estate to be in writing, but courts of 
equity, whether wisely or not, it is now too late to 
inquire, have stepped in and relaxed the rigidity of 
this rule and hold that a part performance removes 
the bar of the statute, on the ground that it is a fraud 
for the vendor to insist on the absence of the writ¬ 
ten instrument when he had permitted the contract 
to be partly executed. And equity protects a parol 
gift of land equally with a parol agreement to sell it 
if accompanied with possession and the donee, in¬ 
duced by the promise to give it, has made valuable 
improvements on the property. 

Neale vs. Neale, 76 U. S. 590, 9 Wall. 1. 
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While it is true that the mere possession of premises 
by a tenant after expiration of a term is not, standing 
alone, a sufficient part performance of a new verbal lease 
to take it out of the Statute of Frauds, since in such case 
the presumption is that the possession is a holding over 
under the former lease, still an exception to this rule 
arises where such possession is accompanied by other acts 
which cannot be accounted for except as having been done 
pursuant to a new agreement. In other words, the pre¬ 
sumption that the possession is a holding over may be 
repudiated by proof that the acts relied upon to show part 
performance were done pursuant to the new contract. 
Thus, it has been held that the payment of an increased 
rent in performance of the new contract, and its accept¬ 
ance upon the terms of the oral agreement, rebut the pre¬ 
sumption that the possession is a holding over, and estab¬ 
lish a part performance sufficient to authorize a decree of 
specific performance. See cases cited in the note in 49 
L. R. A. (N. S.) 119. It is also the rule that the taking 
of possession under the contract in connection with a pay¬ 
ment pursuant to its terms constitutes part performance 
which satisfies the Statute of Frauds. Ibid. 

It is to be remembered that Chakalakis filed his bill in 
equity to restrain the plaintiff from interfering in any 
way with his right of possession under said verbal 
agreement, and the appellant was in fact temporarily 
enjoined from proceeding against him. Bearing in 
mind that the building was purchased by the appellant 
so that the building might be used for banking purposes, 
it became necessary for them to make such settlement 
with the lessees of the defendants as was possible. This 
they did by the compromise set forth in the declaration. 
It is well settled that a vendee may extinguish a para- 


paid therefor and interest, provided the same does not 
exceed the consideration money and interest. 

Brook vs. Mohl, 104 Minn. 404. 

This is what the plaintiff appellant did in the present 
case. A paramount title was asserted which the defend¬ 
ants did not choose to defend under their warranty in the 
deed, and appellant was compelled to buy in the outstand¬ 
ing title for the Sum set forth in the declaration. 

So far as the second count of the declaration is con¬ 
cerned relating to the breach of the provision in the con¬ 
tract against encumbrances, it may be stated that a con¬ 
tract to convey free from encumbrances is not complied 
with if there is an unexpired lease upon the premises. 

See Kuhn vs. Eppstein, 219 Ill. 154. 

39 Cyc. 1490 and cases there cited. 

That the judgment of the Supreme Court of the District 
of Columbia should be reversed is 

Respectfully submitted. 

WILLIAM E. RICHARDSON, 
WALTER M. BASTIAN, 

Attorneys for Appellant. 
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Statement. 

According to the averments of the second amended 
declaration of appellant, demurrer to which was sustained 
by the court below, and which averments must, of course, 
be treated as true for present purposes, the appellant, in 
the fore part of 1920, became the grantee of appellees as 
to certain real estate located in the District of Colum¬ 
bia. Neither in the contract, nor in the deed, did ap¬ 
pellees undertake or assume to put appellant into pos¬ 
session of the premises, but appellant took the premises 
as grantee from appellees in their known condition of 
actual occupancy of portions thereof by the two tenants 
mentioned in the aforesaid declaration. Under the Ball 
Rent Law then in force (41 Stat. L., 298 by Act of Oc¬ 
tober 22, 1919), no steps on the part of appellees were 
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possible looking to the obtaining for appellant, of pos¬ 
session of the premises; and, moreover, the new Munici¬ 
pal Court Act, approved March 3, 1921, abolishing 
the practice which had allowed dilatory appeals in dis¬ 
possession and other cases to be prosecuted through three 
courts, had not then been passed. In consequence, the 
appellant had to assume, and did assume, the burden 
under the existing law, as well as under the very terms 
of the contract and deed from appellees, of such loss and 
delay as might be occasioned in appellant’s attempts to 
rid the premises of the occupancy of said two tenants. 
But, without waiting for the prosecution to final judg¬ 
ment or decree in any court of any proceeding either by 
appellant against the tenants or by the tenants against 
appellant, appellant, “in order to secure possession,” 
paid one tenant $3,000, and paid the other tenant $2,500 
(Rec., p. 5). The declaration contains no averments 
showing the said tenants to have any estate or interest 
in the premises. Said tenants occupied the relation of 
tenants at sufferance merely, unless asserted verbal agree¬ 
ments for five year leases must be given force and effect 
notwithstanding the inhibition of sec. 1117, D. C. Code 
(Fourth Section of Statute of Frauds) respecting “any 
contract or sale of lands, tenements or hereditaments or 
any interest in or concerning them.” The tenants have 
merely paid monthly rentals since the expiration of a 
written leases, at a rate in excess of that stipulated in the 
expired written leases. 

Averments Do Not Establish Case of Part Performance. 

In Winslow vs, Baltimore & Ohio R. R. Co., 188 U. S., 
646, the Supreme Court of the United States (reversing 
18 App. D. C., 438) refused to sanction an attempt by a 
tenant to obtain a five year lease under a claim of oral 
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contract, in the absence of acts of part performance of such 
character that they must be referable solely to the alleged 
contract . The Supreme Court said (at p. 658): 

“Regarding the asserted part performance of 
the alleged contract of lease in 1892, or of the 
covenant contained in that lease, we think there 
was none such as to justify the contention that 
the covenant to renew in 1897 for five years was 
thereby so far rendered valid as to call for its 
recognition and enforcement. In this case there 
was reason, as we have said, without reference to 
any assumed part performance of, and aside from 
the alleged covenants in the paper of 1892, for the 
possession by the company and for the taking of 
the rent of the land by the trustees up to 1897. 
This reason was based upon the obligation which 
existed under the valid lease of 1888. The remain¬ 
ing in possession from 1892 to 1897 and the pay¬ 
ment of the money need not, therefore, be re¬ 
ferred to as a part performance of the invalid con¬ 
tract of lease and renewal contained in the paper 
of 1892. Without any reference to any paper of 
that character, possession and pajnuent of rent 
were proper, and amounted to nothing more than 
an acknowledgment of the obligations provided for 
in the before-mentioned lease of 1888. 

Acts of part performance which will take a case 
out of the statute must be referable solely to the con¬ 
tract .” 

It will be noted that Whitney vs. Hay, 15 App. D. C., 
164, affirmed in 181 U. S., 77 (relied on by appellant 
here), did not dispense with, but required, an unequivocal 
and substantial substitute for a writing. Moreover, the 
above rule laid down by the Supreme Court of the 
United States in Winslow vs. Baltimore & Ohio R. R. 
Co., 188 U. S., 646, is later, very definite, and conse¬ 
quently, is controlling in this jurisdiction. The court 
below also treated it as controlling in another recent case 
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of Johnson vs. Ring, Law No. 64643, in which a tenant 
sought to show an oral agreement for a lease for one 
year, and part performance thereunder consisting of the 
placing of six tons of coal in the cellar, constituting his 
winter's fuel. If every time a tenant puts in a winter's 
supply of fuel, or pays an increased rent under a verbal 
tenancy rather than have the Rent Commission fix it, 
the tenant can make that a vehicle for claiming an oral 
agreement for a lease for one, five or fifty years, then 
the Statute of Frauds which, as stated by the Supreme 
Court of the United States in Purcell vs. Coleman, 
4 Wall., 531, is ‘‘absolutely necessary to preserve the title 
of real property from the chances, the uncertainty, and 
the fraud attending the admission of parol testimony," 
becomes practically a dead letter. 

Impossible For Appellant To Be Injured Against Its Will. 

The defense of the Statute of Frauds, while not open 
to strangers, is open to parties and privies, and a grantee 
is a privy. 

Moore vs. Crawford, 130 U. S., 123. 

Hansen vs. Berthelsen, 19 Neb., 433. 

Baker vs. Fuller, 69 Me., 152. 

Anderson vs. Semple, 21 la., 399. 

Hunter vs. Bales, 24 Ind., 299. 

Chicago Dock Co. vs. Kenzie, 49 Ill., 289. 

9 A. & E. Enc. PI. and Pr. 703-4, and cases 
collected. 

20 Cyc., 307, and cases collected. 

Consequently, appellant cbuld not have been injured 
against its will by the asserted verbal agreements for 
five year leases. If it elected to pay money to the claim¬ 
ants, without any final judgment or decree of any court, 
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realizing that it had assumed the loss and delay incident 
to dispossession proceedings against the tenants, and 
that the money paid would save such loss and delay 
the money payments made to prevent such loss and delay 
can not be visited vtpon appellees voider any principle of 
law or equity. It is true that the appellant was under 
no obligation to the appellees to refrain from making 
such money payments, if appellant desired to do so; but 
it is equally true that appellees are under no obligation to 
reimburse appellant for the moneys thus paid. 

Respectfully submitted. 

GEORGE E. SULLIVAN, 

Attorney for Appellees . 
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